Abstract-The article explores the impact of Zimbabwe's land reform policies since the turn of the century on the Southern African Development Community (SADC), notably its central issue instrument for dispute settlement, namely the SADC Tribunal. In the landmark ruling of Campbell and Others v Zimbabwe the SADC Tribunal found the expropriation of agricultural land without compensation to be discriminatory and in violation of the SADC Treaty. While the Decision was rejected by Zimbabwe it was successfully implemented in South Africa, resulting inter alia in the attachment of Zimbabwean property situated in Cape Town. However, the Campbell Decision met with extensive political resistance throughout the SADC region which ultimately lead to the SADC Tribunal's suspension in 2012. The article analyses in particular the jurisdiction of the SADC Tribunal to entertain human rights disputes; whether the Tribunal was legally constituted; as well as the manner of enforcement of the Tribunal's decisions in the domestic legal orders of member States. In addition the article reflects on the consequences of the suspension of the SADC Tribunal for dispute settlement in Southern Africa.
I. INTRODUCTION
The Southern African Development Community (SADC) was formally established in 1992 in Windhoek, replacing the Southern African Development Coordination Conference (SADCC) that was established by the so-called frontline States in 1980 in Lusaka. Whereas the SADCC had the purpose of pursuing economic policies that would reduce their dependency on apartheid South Africa, SADC had the ambitious goal of developing a regional economic community in which post-apartheid South Africa was subsequently integrated. 2 The SADC is currently composed of 14 member States including Angola, Botswana, the Democratic Republic of Congo (DRC), Lesotho, Madagascar (currently suspended until the constitutional order has been restored), 3 Malawi, Mauritius, Mozambique, Namibia, South Africa, Swaziland, Tanzania, Zambia and Zimbabwe.
Article 5(1)(a) of the South African Development Community Treaty (the SADC Treaty) 4 places economic growth and development at the top of the SADC objectives. In addition, Article 4 (Principles) and Article 6 (General Undertakings) of the SADC Treaty indicate that the objective of economic integration has to be achieved through the guarantee of democracy, human rights and the rule of law. Article 4(c) obliges the organization and its member States to act in accordance with human rights, democracy and the rule of law. Article 6(2) further determines that the SADC and its member States 'shall not discriminate against any person on grounds of gender, religion, political views, race, ethnic origin, culture, ill health, disability, or such other ground as may be determined by the Summit'. These rather cursory references to human rights and the rule of law in Articles 4(c) and 6(2) triggered a series of highly controversial cases pertaining to the expropriation of agricultural land in Zimbabwe before the SADC's judicial organ (the Tribunal).
The Tribunal was established by Article 16(1) and (2) of the SADC Treaty, while the details of its composition, competencies and procedures were regulated in a separate Protocol on the Tribunal that was adopted on 7 August 2000 and entered into force on 14 August 2001. The Protocol provided the Tribunal with substantive jurisdiction over all disputes and all applications referred to it in accordance with the SADC Treaty and the Protocol on the Tribunal concerning the interpretation and application of the Treaty; the interpretation, application or validity of the Protocols; all subsidiary instruments adopted within the framework of the SADC and acts of the SADC institutions; as well as over all matters provided for in any other agreements that member States may conclude among themselves or within the Community and that confer jurisdiction on the Tribunal. 5 As far as its personal jurisdiction is concerned, the Tribunal had jurisdiction over disputes between States as well as between natural or legal persons and States, subject to the requirement of the exhaustion of local remedies. 6 The Tribunal also had exclusive jurisdiction in disputes between organs of the Community, or between Community personnel and the Community.
The nature of decisions of the Tribunal and the procedures for their enforcement are contained in Article 32 of the Protocol on the Tribunal. This article determines that decisions of the Tribunal shall be binding upon the parties to the dispute in respect of that particular case and enforceable within the territories of the States concerned. 8 The law and rules of civil procedure for the registration and enforcement of foreign judgments in force in the territory concerned shall govern the enforcement of judgments. It is furthermore the obligation of member States to take all measures necessary to ensure execution of decisions of the Tribunal. Any failure by a State to comply with a decision of the Tribunal may be referred to the Tribunal by any party concerned. If the Tribunal established the existence of such failure, it shall report its finding to the Summit for the latter to take appropriate action. 9 The Tribunal, with seat in Windhoek, Namibia, became operational in November 2005 and its establishment initially signalled the beginning of a new era in which Southern African States were willing to accept a limitation on their sovereignty through international judicial supervision.
10 However, this era was short lived, as in practice the work of the Tribunal had already been suspended in August 2010, when the Summit ordered a review on the role, function and terms of reference of the Tribunal to be completed within a period of six months.
11 At the time the Summit also failed to renew the terms of judges eligible for reappointment, as well as to fill vacancies on the Tribunal. This factor combined with an instruction to the Tribunal not to take on new cases during the review process effectively suspended the work of the Tribunal.
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In May 2011 the Summit extended this suspension for another year, while further determining that the Tribunal will not hear any more cases, whether new or existing. Once again judges whose terms were due to expire were not reappointed. The Summit also mandated the SADC ministers of justice and attorneys-general to begin the process of amending the Protocol on the Tribunal and submit a progress report in 2011, with the final report to be delivered in August 2012. 13 On 18 August 2012 the Summit of Heads of State and Government, the SADC's supreme policy-making organ (the Summit), 14 suspended the work of the Tribunal indefinitely and resolved that a new Protocol on the Tribunal should be negotiated and that its mandate should be confined to inter-State disputes.
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The reason for the Tribunal's suspension can be found in the series of cases pertaining to the expropriation of agricultural land in Zimbabwe which dominated the agenda of the Tribunal during the five years of its existence. Of the 19 decisions which the Tribunal handed down before its suspension, 11 concerned Zimbabwe. Of these decisions, eight were related to the claim of discriminatory expropriation of agricultural land which was initiated by Campbell and Others v Zimbabwe.
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Two of the three remaining cases involving Zimbabwe also concerned the violation of human rights. In Luke Tembani v Republic of Zimbabwe, 17 the Applicant had been denied a fair hearing after the seizure of his mortgaged property, while in Gondo and Others v Republic of Zimbabwe 18 the Zimbabwean Government had refused to give effect to court orders of Zimbabwean domestic courts that provided relief for victims of violence, thereby denying their right to a remedy. The final Decision concerning Zimbabwe related to the exclusion of the United Peoples' Party of Zimbabwe from the power-sharing process in Zimbabwe that was mandated by the SADC during an Extraordinary Summit in March 2007. 19 Of the remaining eight cases, five concerned internal employment disputes between the SADC and its employees. 20 The remaining three decisions concerned a default judgment against the Democratic Republic of Congo for unlawful seizure of property; 21 a denial of jurisdiction in a case involving deportation from Tanzania, due to lack of exhaustion of local remedies; 22 and a condonation of a late filing of defence by the Government of Lesotho in a case concerning the cancellation and revocation of mineral leases. 23 The subsequent sections of this article will analyse the reasoning of the Campbell case, the subsequent attempts to enforce the Decision in Zimbabwe and South Africa, as well as some of the legal implications of the suspension of the Tribunal. The analysis will focus in particular on the substantive jurisdiction of the Tribunal (and notably the extent to which it may entertain human rights disputes), whether the Tribunal was legally constituted, the manner of enforcement of the Tribunal's decisions in the domestic legal orders of member States and the consequences of the suspension of the Tribunal for dispute settlement.
II. THE CAMPBELL SAGA
The Campbell saga resulted from the Constitution of Zimbabwe Act No 17 of 2005, which determined that certain farmland designated in the Government Gazette was expropriated by the State without compensation and without any avenue for judicial review on the domestic level. 24 Although Act No 17 did not explicitly refer to race, the impact of its expropriation mandate overwhelmingly affected white farm owners who formed the large majority of the approximately 4000 victims of forced removals from their land. 25 Central to the dispute before the Tribunal were the obligations on member States in Article 4(c) of the SADC Treaty to respect the human rights, democracy and the rule of law, as well as the principle of non-discrimination guaranteed in Article 6(2) of the SADC Treaty. 26 The case was therefore not about expropriation as such, but about the discriminatory manner in which the expropriation had been undertaken, as well as the fact that all domestic avenues for judicial review were excluded. In this context, it is important to keep in mind that the SADC Treaty does not guarantee the right to property, whereas it explicitly guarantees non-discrimination.
A. The Competence of the Tribunal Pertaining to Human Rights Disputes
Zimbabwe questioned the jurisdiction of the Tribunal on several grounds. Its first submission in this regard was that the Plaintiffs did not exhaust local remedies. The Tribunal, inter alia referring to the European Court of Human Rights (the ECtHR) and the African Commission on Human and Peoples' Rights (the African Commission), acknowledged that the principle of the exhaustion of local remedies was well established in the procedures of human rights bodies. However, it underscored that this condition did not apply where no domestic remedies were available or where they were ineffective. In the current case, the Zimbabwean Supreme Court itself confirmed that the jurisdiction of the courts was ousted in relation to the Applicants. As a result, the Tribunal decided unanimously that the domestic remedies requirement did not apply in this instance. 27 Zimbabwe further claimed that the Tribunal did not have jurisdiction in relation to human rights disputes. According to Zimbabwe, the human rights principles and objectives contained in Articles 4(c) and 6(2) of the SADC Treaty were not enforceable, as they did not spell out the benchmarks for measuring the conduct of member States in relation to human rights. These principles could only be enforced once a Protocol on human rights and land reform had been adopted and ratified by member States. Borrowing instead from human rights standards in 24 other treaties would amount to legislating by the Tribunal on behalf of member States. 28 This argument was also unanimously rejected. According to the Tribunal, the adoption of a separate Protocol on human rights was unnecessary. Article 21(b) of the Protocol on the Tribunal mandated the Tribunal to develop its own jurisprudence, having regard to applicable treaties, general principles and rules of public international law. As a result it could rely on other relevant international instruments in order to clarify the meaning of the human rights concepts in the SADC Treaty.
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The Tribunal's arguments were convincing insofar as they confirmed that principles and objectives-depending on how they are formulated-can indeed constitute binding obligations. This is illustrated by inter alia Article 38(1)(c) of the Statute of the International Court of Justice that acknowledges 'the general principles of law recognized by civilized nations' as a binding source of international law. 30 Moreover, Article 21(b) can be seen as a concretization of the principle of systemic integration which is contained in Article 31(3)(c) of the Vienna Convention on the Law of Treaties and also constitutes customary international law. It requires judicial bodies, when interpreting a treaty, to take into account any relevant rules of international law applicable in the relations between the parties. 31 As a result, the Tribunal acted in accordance with international law when relying on human rights instruments ratified by Zimbabwe in order to determine the meaning of the concepts 'human rights' and 'rule of law' in Article 4(c). 32 The same applies to the prohibition of discrimination contained in Article 6(2) of the SADC Treaty. 33 An additional question which should have been considered by the Court is whether the principles contained in Articles 4(c) and 6(2) of the SADC Treaty were indeed intended to invest individuals in the member States with rights that could be directly invoked before the Tribunal. No drafting history of the SADC Treaty is available and the text of the SADC treaty leaves room for debate, as the relevant articles are phrased as State obligations and not as individual rights, which is usually the case with human rights treaties that guarantee enforceable rights. This question is separate from whether the content of the obligations contained in Articles 4(c) and 6(2) SADC Treaty can be determined by relying on human rights treaties which the relevant State had ratified and should also have been considered separately.
In deciding the merits of case, the Tribunal unanimously concluded that Article 4(c) of the SADC Treaty was violated, while a majority of four to one also found a violation of Article 6(2). 34 The Tribunal determined that it is a fundamental The merits decision was preceded by a request for interim measures in terms of art 28 of the Protocol on Tribunal (n 5). This request was directed at preventing the expulsion of Mr Campbell from his farm until the merits of the case had been decided. See also Ruppel and Bangwamwabo (n 6) 183.
requirement of the rule of law that those who are affected by the law be heard before they were deprived of a right, interest or legitimate expectation. It stated that it is settled law that the concept of the rule of law embraced at least two fundamental rights, namely the right of access to the courts and the right to a fair hearing before an individual is deprived of a right. 35 As this possibility had been ousted in relation to the contested expropriation, the Applicants had been denied the opportunity to seek redress in courts of law.
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In supporting its conclusion the Tribunal referred to decisions of the ECtHR and the Inter-American Court of Human Rights (IACtHR) as examples of persuasive authority. 37 It further relied on Article 7(1) of the African Charter-an instrument to which Zimbabwe is a party-and which provides a right to appeal to competent national organs against acts violating a fundamental right. 38 The Tribunal cited various decisions of the African Commission (including decisions against Zimbabwe) , in which it criticized ouster clauses resulting in a denial of judicial review on the domestic level.
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When interpreting the prohibition of racial discrimination in Article 6(2) SADC Treaty, the Tribunal referred to four treaties to which Zimbabwe was a party and which outlawed racial discrimination, namely Article 2 of the African Charter, Article 2(1) of the International Covenant on Civil and Political Rights (ICCPR) and Article 2(2) of the International Covenant on Economic Social and Cultural Rights (ICESCR), as well as the Convention on the Elimination of all forms of Racial Discrimination. 40 The Tribunal underlined that all of these instruments obliged Zimbabwe to respect, protect and promote the principle of non-discrimination and it must therefore prohibit and outlaw any discrimination based on the ground of race in its laws, policies and practices. 41 The Tribunal subsequently concluded that the nature of the expropriation policy constituted indirect discrimination due to the fact that the differential treatment was directed at and almost exclusively felt by white farmers and did not serve a legitimate purpose. If the land reform had resulted in distribution of farmland to the poor, the landless and the marginalized, and had been accompanied by fair compensation, the purpose of the land acquisition by the government would have been legitimate and proportionate. However, as it stood, the land policy had an unjustifiable and disproportionate impact upon persons distinguished by race in violation of Article 6(2) of the SADC Treaty. . While in agreement on all other disputed issues, he dissented from the majority on whether there was a violation of SADC Treaty (n 4) art 6(2). He seemed to have attached less weight to the fact that the purpose of expropriation was not about addressing land injustices but to reward ZANU PF loyalists. Instead, he emphasized the historical context as a result of which most of the agricultural land was in the hands of white owners. Therefore, they
From the Tribunal's reasoning, it is fair to conclude that the fact that only or overwhelmingly white farmers had been targeted by the land reform need not in itself have amounted to discrimination. In a country with a long colonial history, race and land ownership are closely intertwined, and any legislative policy designed to address historic inequities in land ownership will invariably adversely affect those who previously profited from systematic patterns of racial segregation. 43 Decisive in this instance was the manner in which the land acquisition was executed. First, the designation of land for compulsory acquisition in the absence of criteria that, inter alia, considered the proper use of the land and allocated the land to ZANU PF supporters instead of to historically marginalized individuals or groups, 44 exposed the arbitrary and unreasonable nature of the measures. 45 Second, the unreasonableness of the measures was also underscored by the absence of adequate compensation as required by international law.
B. Questioning the Legality of the Tribunal
Subsequent to the Campbell Decision, notably as of August 2009, Zimbabwe contended that the Tribunal was illegally constituted. It further proclaimed that it would neither appear before nor respond to any suit instituted before the Tribunal and that any prior or future decisions against Zimbabwe were null and void. 47 In addition to articulating its position during political lobbying with member States, Zimbabwe also disputed the legality of the Tribunal before the High Court of Zimbabwe in Gramara (Private) Limited and Another v The Republic of Zimbabwe.
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These proceedings were initiated by the Applicants in the Campbell case, subsequent to the Tribunal's favourable Decision on the merits, in an attempt to enforce the Decision in Zimbabwe. Although the High Court ultimately refused to enforce the Campbell Decision on grounds of public policy (that will be explored in Section II.C below), it rejected Zimbabwe's arguments pertaining to illegality of the Tribunal in no uncertain terms.
Zimbabwe's arguments centred on the submission that the Agreement Amending the Southern African Development Community Treaty (the Amending Agreement), 49 signed on 14 August 2001, never entered into force because it was not ratified by a two-thirds majority as required by the SADC Treaty. As a result, the preceding version of the SADC Treaty was still in force, which determined in Article 22 that Protocols once adopted by the Summit had to will necessarily be the ones predominantly affected by expropriation of agricultural land for resettlement purposes. They were therefore not targeted because they were white, but because they happened to be land owners. In addition, not all who were expropriated were white, as some black farmers were also affected.
43 Moyo (n 27) 602-3. 44 The Zimbabwean Government argued that the program was for the benefit of people who were disadvantaged under colonialism. However, this was unconvincing in light of the fact that the expropriated land mainly fell into the hands of the ruling party's supporters. See Campbell (Merits) (n 16) 43-4; 54.
45 Moyo (n 27) 606. He noted that the favouring of ZANU PF supporters exposed also discrimination based on political orientation in addition to race. In some instance white farmers with close ties to ZANU PF retained their farms, whereas some black owners who supported the opposition were expropriated.
46 Campbell (Merits) (n 16) 56; see also Moyo (n 27) 607. 50 This argument was based on a distortion of the amendment procedure for the 1992 Treaty. Whereas Article 41 of the 1992 Treaty indeed required a ratification by two-thirds of the signatory States before it could enter into force, a more simple procedure was foreseen for its amendment (once in force). Article 36(1) of the 1992 Treaty clearly stated that any amendment shall be adopted by a decision of three-quarters of all the Members of the Summit. 51 In line with this requirement Article 21 of the Amending Treaty determined that it will enter into force on the date of its adoption by three quarters of all Members of the Summit. The High Court underscored that such a procedure for amendment was in keeping with Article 11 of the Vienna Convention of the Law of Treaties, which allows for the expression of consent to be bound by States in the manner which they prefer. 53 Gramara (n 48) 11. 54 SADC Treaty (n 4) art 16(2) determines that: 'The composition, powers, functions, procedures and other related matters governing the Tribunal shall be prescribed in a Protocol, which shall, notwithstanding the provisions of Article 22 of this Treaty, form an integral part of this Treaty, adopted by the Summit' (emphasis added). 55 Zimbabwe submitted that the reference to 'integral part' does not per se remove the necessity for ratification, see Bartels (n 30) 79.
56 Gramara (n 48) 12. See also Fick (SCA) (n 52) paras 36, 40; Nathan (n 12) 127-8. See also Bartels (n 30) 79. He suggests that the ratification procedures foreseen in art 22 were never intended to apply to the Protocol on the Tribunal. This provision concerns protocols in the areas of cooperation set out in art 21, which do not include the topic of dispute settlement. The Protocol on the Tribunal was therefore always intended to have separate status under art 16. and 9A of the SADC Treaty (as amended by Articles 9 and 10 of the Amending Agreement). The Court found it to be unsustainable for Zimbabwe to rely on those parts of the amended SADC regime which suited the county's interests, while rejecting simultaneously those features that were deemed to be politically inexpedient. 57 The Court's criticism essentially confirmed the well-established international law principle that once States have treated a treaty as valid, they are later precluded from denying the opposite. 58 In this context, it is important to keep in mind that Zimbabwe had signed both the Amending Treaty and the Agreement on the Amending of the Protocol. 59 Like all other SADC members, it had also funded the Tribunal, participated in its judicial selection procedures (including the election of a Zimbabwean judge to the Tribunal) and, until 2009, appeared before the Tribunal.
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A final, related point is that a deviation from the procedure of Article 36(2) of the SADC Treaty during the adoption of the Amending Treaty would not affect the latter's legality, if acquiesced in by the member States. This Article determines that any SADC Member State may propose an amendment to the Executive Secretary for submission to the Council of Ministers for preliminary consideration, provided that the proposed amendment had been circulated to the other Member States with three months' notice. In relation to the Amending Treaty the proposal was not initiated by a member State, but by the SADC Secretariat. 61 However, this deviation has been the consistent practice of SADC Member States in the context of amendments and accepted by all the member States at the time (including Zimbabwe). It is well accepted in international law that subsequent practice of States (and of an international organization), which is not entirely in accordance with procedure, but which is acquiesced in by all members, is legal and effectively amounts to an amendment of the treaty through practice. States that have acquiesced in such behaviour would be stopped from subsequently claiming that the deviating practice was illegal. Court refused to register the Campbell Decision. 63 This apparently contradictory behaviour can be explained in part by the wording of Article 32(1) of the Protocol on the Tribunal. As indicated in Section I above, this Article determines that the judgments of the Tribunal shall be enforced in accordance with the rules of civil procedure for the registration and enforcement of foreign judgments in force in different member States. This means that a decision by an international tribunal is to be treated as a 'foreign judgment', which is traditionally understood to mean a judgment originating from within another State.
It is unusual for the treaties regulating the competencies of international tribunals to determine that their decisions shall be treated as 'foreign judgements' on the domestic level. Instead international decisions are usually to be treated as domestic judgments. 64 A crucial difference is the fact that the recognition and enforcement of a 'foreign judgment' can be denied where it would result in a violation of public policy. The public policy exception is well established in the conflicts of law context, including where the enforcement of other national jurisdictions are at stake. However, it does not fit in a regime based on public international law such as the SADC regime, where States cannot use their domestic law as an excuse for not implementing their international obligations. 65 In this instance, the binding character of the international obligations concerns the decisions of the Tribunal. 66 The public policy exception implied by Article 32 of the Protocol on the Tribunal thus undermines the binding nature of the decisions of the Tribunal from the perspective of public international law, if it allows principles of domestic law to prevent the recognition and enforcement of foreign judgments. 67 In the case of Zimbabwe the recognition and enforcement of foreign judgments are regulated by the Civil Matters (Mutual Assistance) Act [Chapter 8:02], as well as the common law which exist alongside the Act. 68 Section 3, which extended the application of the Act to the judgments of those international tribunals specifically designated for the purpose of recognition and enforcement, did not include the Tribunal. 69 As a result, the common law remained the only possible avenue through which the Tribunal's decisions could be recognized and enforced on the domestic level. 70 Under the common law as applied in Zimbabwe at the time, a foreign judgment had to meet certain conditions in order to be recognized and enforced, one of which was that such enforcement may not result in a violation of public policy. 71 The Court conceded that as a general rule, public policy would require Zimbabwe to give effect to its international treaty obligations and the binding Tribunals resulting from such obligations. By adhering to the Amending Treaty, the Amendment Agreement on the Protocol on the Tribunal and through its acceptance of the jurisdiction of the Tribunal, the Government of Zimbabwe had created an enforceable legitimate expectation both within and beyond the borders of Zimbabwe that it would comply with the Tribunal's decisions. 72 However, these factors had to be balanced against public policy challenges specific to the case at hand. These included the fact that a recognition and enforcement of the Tribunal's Decision in the Campbell case would be manifestly incompatible with the land reform programme foreseen in the Zimbabwean Constitution, which was also explicitly endorsed by the Zimbabwean Supreme Court. 73 Under these circumstances a registration of the Campbell case would violate domestic public policy. 74 It is suggested that in order to reconcile the public policy requirement with Zimbabwe's international law obligations, the High Court should have taken a different approach. It should have decided that Zimbabwean domestic public policy itself attached overriding weight to the country's international treaty obligations-including the binding judicial decisions resulting from such obligations. This would then have required the country to amend its legislation (including its Constitution) in order to give effect to its international obligations. However, the political realities in the country made such an outcome unlikely, if not impossible.
(ii) Enforcement in other member States The application for registration was not opposed by Zimbabwe which did not seem to take the process seriously until its effects were felt in the wake of the registration.
With the registration of the cost order in South Africa the way was paved for attaching Zimbabwean property for execution of the cost order. 77 Subsequently, the High Court ordered the attachment of Zimbabwean property in Cape Town which was rented for commercial purposes at the time. 78 This was done in accordance with section 14(3) of the South African Foreign States Immunities Act No 87 of 1981 ('Foreign States Immunities Act') which exempts property of a foreign State that is used for commercial purposes from immunity for the purposes of execution. 80 The international law principle of sovereign immunity from jurisdiction before the domestic courts of a foreign State is incorporated in section 2 of the Foreign States Immunities Act. However, in accordance with section 3 of the Act, such immunity is forfeited through express waiver. The SCA underscored that all parties conceded that Article 32(3) of the Protocol on the Tribunal rendered decisions of the Tribunal enforceable in the territories of all member States. By its adoption of that article Zimbabwe clearly both waived any immunity it might otherwise have been entitled to claim from the jurisdiction of the courts of member States and agreed that orders of the Tribunal would be enforceable in those courts.
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In essence, the constellation of facts and circumstances of the registration and enforcement of the costs order were quite unique. South African courts were relying on domestic legislation that is predominantly used in the conflicts of law context to register a human rights verdict against a sovereign State in South Africa. This unique set of facts was enabled by the broad wording of Article 32(3) of Protocol on the Tribunal which determines that: 'decisions of the Tribunal shall be binding upon the parties to the dispute in respect of that particular case and enforceable within the territories of the States concerned. . . .' This wording is open for an interpretation that allows enforcement in all SADC member States and not only in those which were party to the dispute. Similarly, Article 32(2) could be understood as referring to all member States when stating that: 'Member States and institutions of the Community shall take forthwith all measures necessary to ensure execution of decisions.' 82 This interpretation was also not disputed by any of the parties, including Zimbabwe.
It is unlikely that at the time of the adoption or amendment of the Protocol on the Tribunal any member State had given thought to the fact that the broad wording of Article 32 could result in the domestic enforcement of international human rights verdicts against a foreign State. Instead (and to the extent that they did ponder the consequences of the text of Article 32 at all), they most likely envisaged Article 32 to be used in commercial (trade) disputes. It therefore came as a surprise to many that Article 32 was used as a vehicle for providing a human rights remedy through the courts of third States, as opposed to the courts of the State against which the international decision was handed down. 83 Finally, it is worth nothing that the SCA entirely disregarded the fact that the Tribunal had been suspended by the parties, at least in as far as the validity of the decisions of the Tribunal was concerned. The decisions handed down by the Tribunal before its suspension remained valid and enforceable. 82 See also Bartels (n 30) 54. 83 Scholtz and Ferreira (n 59) 356. 84 The SCA also rejected Zimbabwe's assertion that the cost order may not be enforced as long as the Summit was considering 'appropriate action' in accordance with art 32(5) of the Protocol on Tribunal (n 5). It noted that art 32(5) of the Protocol required the Tribunal, once having found that a member state has failed to comply with its decision, to 'report its finding to the Summit for the latter to take appropriate action'. The 'action' contemplated by that article is action directed at compelling the offending state to mend its ways. The fact that Zimbabwe is attempting to convince (iii) The political response of the SADC member States to the Campbell saga Zimbabwe's rejection of the Tribunal's authority amounts to a rejection of Articles 16(5) of and 32(2) of the SADC Treaty, which confirms the binding nature of the Tribunal's decisions. The Tribunal itself does not have the competence to order remedies for non-compliance of its decisions, beyond determining that there had been non-compliance and reporting such a finding to the Summit. 85 It is then up to the Summit, in accordance with Article 33(1) and 33(2) of the SADC Treaty, to impose sanctions on a country which persistently fails without good reason to fulfil obligations assumed under the SADC Treaty.
The language of Article 33 of the SADC treaty indicates that sanctions are not to be imposed lightly and should only follow persistent recalcitrant behaviour. Also, according to Article 33(1) sanctions 'may' be imposed, which indicates that this is a discretionary measure. 86 However, in the case of Zimbabwe, there can be little doubt as to the persistency of the violation as reflected by Zimbabwe's public rejection of the Tribunal's decisions. 87 Unfortunately, the SADC member States lacked the political will to take action against Zimbabwe. In fact, not only did the Summit refrain from public criticism or sanctions, but it also effectively rewarded Zimbabwe's recalcitrant behaviour by giving in to its demand that the Tribunal be suspended and the SADC Treaty amended in a manner that will in future only provide for inter-State complaints.
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From the perspective of treaty law, the manner in which the Tribunal was suspended is clearly illegal. Neither the SADC Treaty nor the Protocol on the Tribunal give the Summit the competence to suspend the activities of the Tribunal, and in order to invest the Summit with such a power, the Protocol would first have to be amended. 89 The illegal suspension would also not have any legal effect on the validity of the decisions already handed down by the Tribunal, nor on their enforcement in the member States-as was clearly illustrated by the Decision of the South African SCA of September 2012.
III. THE FUTURE OF DISPUTE RESOLUTION WITHIN
THE SADC REGIME As far as the immediate future is concerned, dispute settlement within the SADC regime will be severely undermined given the fact that its principal organ for dispute settlement has been truncated. Thus far, all claims have been brought by other member States to find an alternative solution does not affect the enforceability of the cost order. See Fick (SCA) (n 52) paras 46-7. 85 See Protocol on Tribunal (n 5) art 32(4) and (5); see also Gramara (n 48) 4; Bartels (n 30) 43. 86 See also Ruppel and Bangwamwabo (n 6) 201. 87 See Bartels (n 30) 44. 88 SADC Treaty (n 4) art 33(2) does not indicate the nature of the sanctions that may be adopted by the Summit in the cases under consideration. Art 33(3) sets out the sanctions available in the case of arrears in paying membership dues, staggered according to the number of years that contributions are in arrears. It is arguable that these sanctions should also be available in instances of non-compliance with SADC Tribunal decisions. These measures include suspension of (i) the right to speak and receive documentation at meetings of SADC; (ii) recruitment, and renewal of contracts of employment, of personnel from the member State; (iii) SADC funds for new projects in the member State; and (iv) cooperation, between SADC and the member State, in the areas of cooperation spelt out in art 21 of the SADC Treaty (n 4). See Bartels (n 30) 45; Moyo (n 27) 610; Ruppel and Bangwamwabo (n 6) 201. 89 See art 37 of the Protocol on Tribunal (n 5), which contains the procedures for amendment; see also Fritz (n 50) 2-3. natural persons against either States or the SADC itself. However, even if the number of inter-State disputes were to pick up, they would currently also remain in judicial limbo due to the suspension of the Tribunal. 90 In fact, in addition to the SADC Treaty itself, most of the specialized Protocols that have been adopted within the SADC regime have been deprived of its sole mechanism for (inter-State) dispute resolution due to the suspension of the Tribunal. 91 One of the remaining five thematic protocols which may still be able to engage in dispute settlement in the absence of the Tribunal, concerns the Protocol on Trade. 92 Article 32 of this Protocol foresees a system of trade panels for the settlement of trade disputes between member States pertaining to the implementation and application of the Protocol. These panels, which are modelled on the WTO system for dispute settlement, are to be appointed and overseen by the Committee of Ministers responsible for trade matters. In case a trade panel is not able to settle a dispute, a referral to the Tribunal is possible as a last resort. 93 Thus far, the dispute settlement system foreseen in the Protocol on Trade has remained unused. However, it is possible that as the pace of economic integration picks up in the region, so will the number of inter-State trade disputes and the need to resort to the dispute settlement system provided by the Protocol on Trade. If this were to happen, member States would currently have to rely exclusively on the trade panel system for the settlement of disputes, as referral to the Tribunal is impossible for as long as it remains suspended.
As far as human rights disputes are concerned, limited alternative mechanisms for dispute settlement on the regional level are available at present. The most prominent of these mechanisms are the African Commission and the African Court on Human and Peoples' Rights (hereinafter the African Court). All SADC members have ratified the African Charter, which provides for a monitoring body in the form of the African Commission. It may receive complaints concerning the violation of the African Charter from States against another State, or by individuals and non-governmental organizations (NGOs) against one or more State. 94 The recommendations of the African Commission are non-binding. At any time during its proceedings the African Commission can refer a case to the African Court in relation to those countries that have ratified the Protocol to the African Charter on Human and Peoples' Rights on the Establishment of an African Court on Human and Peoples' Rights ('the Protocol Establishing the Court'). Whereas the African Commission has jurisdiction over all States which have ratified the African Charter, the African Court only has jurisdiction over those African States which have-in addition-ratified the Protocol Establishing the Court. 95 So although the African Court has the power to make binding decisions, 96 the States subjected to its jurisdiction are much fewer in number than is the case with the African Commission. 97 Currently, 26 of the 54 African States have ratified the Protocol Establishing the Court. These include only six of the SADC member States, namely, Lesotho, Mauritius, Mozambique, Malawi, South Africa and Tanzania. Two of these countries (Malawi and Tanzania) have also opted into an additional procedure provided for in Articles 5(3) and 34(6) of the Protocol Establishing the Court, in accordance with which individuals from these countries can bring claims directly before the African Court, as opposed to first resorting to the African Commission from where the case can then subsequently be referred to the African Court. However, for the purposes of this current article, the important factor is that merely 6 of the 15 SADC members have accepted the binding authority of the African Court in one form or another and individuals in the remaining nine States would not have any access to it. 98 Moreover, an acute problem exists in relation to employees of the SADC which, for as long as the Tribunal remains inoperable, currently have no judicial protection against unfair labour practices. In this context, it is important to keep in mind that Article 31 of the SADC Treaty provides for immunity for the SADC and its institutions in the territory of the member States, comparable to those enjoyed by similar organizations under international law. Such immunity is generally regarded as necessary to ensure that international organizations can properly perform their functions. As a rule, the SADC would therefore be immune from litigation in member States, including litigation initiated by its own employees. 99 However, it is important to point out, particularly in relation to employment disputes, that there has been a trend in recent years to waive the immunity of international organizations before domestic courts, if the organization in question failed to provide equivalent judicial protection for its staff members (such as, for example, through an independent tribunal within the organization). This development has notably been occurring in Europe under the influence of the Decision of the ECtHR in Waite and Kennedy v Germany. 100 In this case, employees of the European Space Agency (ESA) had initiated proceedings against the ESA in the German Labour Courts, as a result of a dispute concerning the employment contracts. The German Courts refused to provide the Plaintiffs legal protection on the ground that the ESA enjoyed immunity in the German courts in accordance with customary international law.
The Plaintiffs subsequently filed a complaint at the ECtHR, submitting that Germany violated its obligations to provide access to a fair hearing to individuals
